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ESG Litigation in Europe

In tandem with investor pressure and regulation requiring ESG disclosures, such as the EU’s
Sustainable Finance Disclosure Regulation, the UK’s Modern Slavery Act, and France’s Duty of
Vigilance, the last decade or so has also seen an increase in litigation in both the UK and the EU
aimed at holding companies accountable for ESG impacts in their direct operations and their
supply chains. In this article, Quinn Emanuel’s ESG Litigation team considers ESG litigation risk
and how to manage it.

What is ESG Litigation?

In many respects, ESG litigation is not a new concept. Lawsuits targeting businesses for their non-
financial environmental, social and governance impacts have been attempted for decades, with
varying levels of success. Previous ESG cases span various areas of legal practice, from
environmental damage cases arising directly from business operations, such as the aldez and
Deepwater Horizon litigation in the United States, to claims under international law (for example,
where businesses have assisted or otherwise aided regimes accused of war crimes or alleging use
of forced labour), such as the claim against Canadian mining company, Nevsun, alleging forced
labour at a mine in Eritrea.'

While not therefore a recent phenomenon, the past decade or so has seen significant developments
in ESG litigation in the EU and UK. This reflects the increase in investor pressure and ESG
disclosure regulation, and also a growing acceptance and formalisation of businesses’” ESG and
human rights obligations. The UN Guiding Principles on Business and Human Rights (UNGPs),
for example, which were endorsed by the UN Human Rights Council in June 2011, have become
accepted worldwide as setting standards of behaviour for corporates, including affirming the
corporate responsibility to “respect” human rights (as juxtaposed with the state obligation to
“protect” human rights). The acceptance of a normative framework for businesses’ human rights
obligations, and the development of an informal complaints system in OECD countries for
breaches of those human rights obligations,” has created more formalised expectations of
behaviour. In turn, this has led to a push by civil society to ensure these standards of engagement
are accompanied by legal consequences for non-compliance. In particular, the acknowledgment in
the UNGPs and more widely, that companies can bear responsibility for the environmental and
human rights impacts of their direct operations and through their wider business relationships,
including companies in their supply chains, has led to increased attempts to create legal
consequences for these harms. Equally, in relation to environmental claims, concerns about
climate change have dramatically altered the profile of environmental litigation away from claims
seeking to remediate environmental damage into claims attempting to proactively change company
behaviour.

Broadly speaking, while there is some cross-over, the currently proliferating areas of ‘ESG
litigation’ risk relate to (1) claims regarding mis-statements or omissions in ESG external reporting
by companies; and (2) claims concerning the ESG impact of companies’ operations, whether
directly or in their supply chains, including claims related to climate change, environmental
pollution, or human rights breaches.

Claims regarding ESG mis-statements or omissions
ESG disclosures have historically been governed mostly by voluntary frameworks. But the
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voluntary nature of ESG reporting is on the wane, as evidenced for example, by the requirement

(since March 2021) for banks, private equity firms, pension funds, hedge funds and other asset
managers to comply with sweeping new European rules set forth in Regulation 2019/2088 on
Sustainability-related Disclosures in the Financial Services Sector (EU Sustainable Finance
Disclosure Regulation (SFDR))." The SFDR recognises that as the EU is increasingly faced with
the “catastrophic and unpredictable consequences of climate change, resource depletion and other sustainability-
related issues, urgent action is needed’. As such, the SFDR is particularly aimed at regulating marketing
of funds which promote themselves as having environmental, social, or sustainability objectives.
It will address potential “green-washing” by requiring such funds to explain both in their marketing
and on their websites their sustainability objectives and how they plan to meet them.”

The SFDR is far-reaching, with all UK and US fund managers that distribute their funds into
Europe likely to be forced to comply with Europe’s new rules.” The UK Government has vowed
to establish its own ESG disclosure regime.

As ESG standards and disclosure become not just best practice, but mandated by various cross-
cutting regulations, the opportunity for claims based on negligent misstatement, misrepresentation
or omissions in these disclosures has opened. Such claims have built on an existing body of case
law establishing the clear liability of businesses for providing misleading information about their
business practices. Relevant ESG disclosures, which have been targeted in litigation, have been in
the form of human rights policies, sustainability sections on websites, press releases, and even
internal codes of conduct. As countries increasingly mandate disclosures through legislation such
as the SFDR, the Modern Slavery Act 2015 (UK), Transparency in Supply Chains Act 2010
(California), and the Duty of Vigilance Act (France), the publicly available information about
companies’ ESG practices is likely to only increase.

For example, in Europe, the Italian Competition and Markets Authority took the novel step of
imposing a €5 million fine on a State-backed energy company Eni, after an advertising campaign
was found to be misleading in its attempts to paint a new diesel fuel as “green”. Claims in the UK
are possible under tort law, through the doctrine of negligent misstatement, as well as through
consumer advertising-based claims. Recently, a group of NGOs made a complaint against BP
under the OECD Guidelines on Multinational Enterprises to the UK ‘National Contact Point’.
Under the OECD Guidelines, countries are obliged to set up National Contact Points to (amongst
other obligations) receive complaints about compliance with the OECD Guidelines. The NGOs,
led by ClientEarth, complained that BP’s advertising was in breach of the Guidelines, because it
was misleading, in relation to the proportion of renewables in its energy portfolio, the role of gas
as a clean energy and the overall benefits of increases in global primary energy demand.” The
complaint was resolved before any hearing, with BP pulling the advertising campaign. The
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complaint against BP demonstrates a wave of growing complaints about “green-washing”.

Climate, environmental and human rights impacts of companies’
operations
An additional developing body of litigation seeks to hold companies liable for the climate,
environmental, and human rights impacts of their operations, including their supply chains. Such

claims have been principally framed in tort law and traditionally faced significant jurisdictional and
corporate veil hurdles.

In the UK, in a recent decision in Okpabi v Royal Dutch Shell 1 .#d,"™" the UK Supreme Court (UKSC)
accepted that it had jurisdiction over Shell in relation to the acts of its subsidiary in Nigeria and



provided guidance on the circumstances in which a parent company may owe a duty of care to
those affected by acts or omissions of its foreign subsidiary which allegedly led to environmental
damage or human rights abuses.™ In particular, the UKSC made it clear that a company’s ESG
policies could be enough to create parent-company liability for the actions of its foreign
subsidiaries. This Shell decision chimes with other decisions of the English courts, including
Vedanta Resources v Lungowe,” in which the UKSC also accepted jurisdiction and found again that
the public ESG commitments of Vedanta could give rise to parent company liability. Notably, in
counterpart litigation brought in the Netherlands relating to Royal Dutch Shell and environmental
damage caused from its Nigerian operations, the Netherlands court applied the UK decision
Vedanta because English jurisprudence is persuasive in Nigeria.*

There has also been a slew of climate change litigation including directly against companies.
According to LSE’s 2020 study of climate change lawsuit trends, litigation against major oil and
gas companies has increased significantly since 2005 with at least 40 ongoing cases worldwide
(albeit with the vast majority in the US).*

In addition to claims aimed at the direct conduct of the companies in question, increasingly
plaintiffs are asserting claims of ‘supply chain liability’ whereby companies are charged with liability
for ESG impacts within their supply chains. For example, British American Tobacco and Imperial
Brands are currently facing claims in the UK for the conditions of child labourers who work on
tobacco farms in Malawi despite not owning the farms in question.™ The claimants allege the
companies facilitated unlawful and dangerous conditions and claim that they are liable in
negligence and in unjust enrichment (for benefiting from the low pay of Malawian tobacco
workers).*"

Other high-profile supply chain litigation was launched in Germany after a fire at the Ali
Enterprises textile factory in in Karachi, Pakistan which caused injury to 32 people, many
seriously.™ Much of the damage was caused due to inadequate health and safety provisions in the
factory. The claim was brought against KiK, a German discount retailer who had previously
acknowledged it had bought at least 70 percent of the textiles the factory produced in 2011. The
claimants alleged that KiK owed them a duty of care to procure a healthy and safe working
environment and breached this duty by failing to do its share to prevent the fire, and the resulting
harm. The claim was brought in Germany, but under the Rome II Regulation, the law applicable
to the claim was the law of the place where the damage occurred (as a compensation claim arising
out of tort). In KiK, while that would have been Pakistani law, Pakistan primarily applies English
law — with the result that the German court would have been bound to apply English law. The
case was heard in 2018 and ultimately rejected on the basis of a narrow limitation point.™

The complex nature of many supply chains, and the sadly still prevalent human rights and
environmental issues in many parts of the world, makes supply chain liability claims a potential
challenge for many companies. The risk of reputational damage from being linked to negative
human rights and environmental effects is now clearly coupled with litigation risk. That risk may
even be heightened where those negative effects are so endemic that it can be said the company
must have known about them.

It is plain that there is a growing trend of claimants using businesses’ public disclosures to underpin
litigation. ESG industry leaders have been the target of litigation, with human rights and
sustainability policies - especially those set at a group level - being used to assert that companies
have taken responsibility for the environmental and social standards of subsidiaries and linked
companies. Public commitments to take action on human rights impacts within supply chains
have also been used to show an acknowledgment of those same issues.



One response to this might be to avoid publishing information about company efforts toward
improved environmental or social measures or to stop setting such guidelines within groups of
companies. As noted above, the prevalence of litigation against sustainability industry leaders
certainly suggests that even pioneering ESG companies are not able to fully insulate themselves
from litigation risk. However, not engaging with ESG issues or not maintaining ESG standards
within a business is simply not an option in the current climate. ESG measures are not just being
watched by claimant groups, but also by the market and investors, both from a moral perspective
but also from a risk point of view. As shown by moves by investors to ESG-integrate their
portfolios,™" these are real and pressing concerns by major institutional investors. The reputational
risk which can be caused to a company through insufficiently addressing ESG risks is likely to
outweigh the risk that disclosure of risks within the business leads to opportunistic litigation claims.
And, fundamentally, ESG risks in businesses are not minimised by avoiding disclosure: businesses
are just less likely to know where those risks are and to be able to proactively mitigate them.
Indeed, for many businesses, ESG risk necessarily persists because of the nature and size of its
operations rather than because it disclosed information about its sustainability strategies.

The interplay between ESG litigation and ‘soft law’ ESG
instruments

The increase in ESG litigation claims comes alongside various “soft law” international (and
regional) developments, which set out agreed norms of company responsibility for human rights
and the environment. “Soft law” agreements refers to non-binding declarations, principles, and/or
frameworks promoted by international organisations,™" as opposed to the “hard” law of binding
legislation or at an international level, treaties. Of these soft law instruments, the UNGPs are the
most high profile and generally applicable to all forms of business.

A particular feature of the UNGPs, and arguably a feature of soft law ESG instruments generally,
is the acknowledgment of the trade-offs and tensions that arise in business operations. The (in
many ways primary) obligation in the UNGPs is for businesses to conduct human rights due
diligence. A modification of typical due diligence obligations, human rights due diligence asks
companies to evaluate the actual or potential human rights impacts from a business’ operations,
with a focus on risks to the rights-holders, and to “identify, prevent and mitigate” those risks. The
latter requirement is crucial: an aspect of human rights due diligence is to actively address the risks
once identified.

The scheme of the UNGPs sets different obligations for companies depending on the level of
connection between the company and a potential or actual human rights impact. Importantly, as
well as asking a company to cease or prevent actions which are causing human rights impacts (or
may do so), the UNGPs ask companies contributing to human rights impacts to cease or prevent
that contribution and to take steps to exercise leverage to mitigate any remaining impact to the
greatest extent possible. In relation to companies which are “directly connected” to human rights
impacts, the UNGPs acknowledge that there is a balancing act to be undertaken in the precise
response, how any leverage is used and what approach the company takes.

This recognition of the importance of working with suppliers and other businesses toward
improved ESG outcomes is an important one, but one that does not always directly translate into
litigation. The zero sum game of litigation provides limited scope for recognising the difficult
matrix within which a business linked to an adverse ESG impact might have to triangulate its
response. However, companies which can show they have robustly engaged with the UNGPs
processes, effectively analysed any links in their business or wider business relationships to ESG
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impacts and have accounted for those links in their behaviours and subsequent choices, may be
able to head off claimant litigation at the pass.

The difficulty reconciling the guidelines in the UNGPs with the current ad hoc mix of ESG
litigation, through various different legal mechanisms, does indicate the need for legal certainty in
this area. There is a growing movement toward “hardening” the soft law of the UNGPs. The
legalisation of these principles may have real benefits for business: a legalised framework will
require clear, delineated obligations on businesses alongside appropriate and reviewable standards
to discharge those obligations. At the moment, significant attention is being focused on mandatory
human rights due diligence: taking the concept of “human rights due diligence” from the UNGPs
and making it a legal requirement, with sanctions attached for failure to do so or failure to do so
adequately. This proposal is the most advanced in the EU,* and in some European Union member
states like Germany. In the UK, discussion has centred around the adaptation of the “duty to
prevent” formula from the Bribery Act 2010 into a “duty to prevent” human rights and/or
environmental harms. This would allow mandatory due diligence or other proactive ESG work to
be used as a defence to potential actions. Quinn Emanuel’s Julianne Hughes-Jennett has co-
authored a leading publication considering how such a ‘failure to prevent’ law might feasibly be
implemented.™

How best to mitigate ESG litigation risks?

Companies should consider takings steps to:

e Review ESG/human rights and sustainability policies (as well as any other policies which
could be relied upon as imposing duties to prevent harm to third parties).

e Implement robust ESG training programmes

e Be clear on who has responsibility within a group for the operationalization of ESG/
human rights and sustainability policies

e Consider incorporating ESG/ human rights clauses in supplier contracts™

e Check obligations undertaken are clear, realistic and focussed on process (e.g. carry out
due diligence according to the UNGPs), not outcomes (e.g. do not make statements
regarding “zero tolerance’ of modern slavery or human rights impacts).

e Audit and document how obligations are being discharged, paying close attention to
international and industry standards.

e Conduct ESG due diligence in conjunction with M&A transactions and joint ventures

e In the event that an ESG impact is identified, manage it pro-actively, including considering
whether to engage in any UNGP compliant grievance mechanism, which may help to
prevent litigation

How Quinn Emanuel can assist

Quinn is at the forefront of ESG matters. Our team is led by partner Julianne Hughes-Jennett,
who is Chambers-ranked in business and human rights disputes and described as an “expert” in
the field. Our practice covers both advisory work and direct experience of litigation claims in these
areas. We are involved in complex, first of its kind, litigation on the international criminal law
liability of corporates and executives in relation to their operations in a conflict zone, as well as
“parent company liability” and duty of care cases in the English Courts; in class actions brought
under the Alien Tort Statute in the US; as well as contentious complaints under the OECD
framework across many jurisdictions. We advise on the ever increasing web of ESG legislation and
regulation, on minimising legal risks for products with complex actual and potential supply chains
and on international businesses working in high risk jurisdictions. We have expertise across a broad
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range of sectors, from telecommunications, technology and artificial intelligence to construction
and engineering and the extractive sector.

This experience means we are able to tailor our advice to address the legal risks we know are likely
to emerge in subsequent challenges to company decision-making. We are able to balance the
litigation decisions necessary to protect your position in court with potential reputational impacts
and stakeholder engagement strategies. We can also work with your businesses proactively to
identify ESG issues in their operations and supply chains and implement practical and effective
systems to prevent them from materialising.

kokok

If you have any questions about the issues addressed in this article, or if you would like a copy of
any of the materials we reference, please do not hesitate to contact us:

Julianne Hughes Jennett

Email: jhughesjennett@quinnemanuel.com
Phone: +44 20 7653-2220

Kami Haeri

Email: kamihaeri@quinnemanuel.com
Phone: +33 1 7344 6008

Anthony P. Alden

Email: anthonyalden@gquinnemanuel.com
Phone: +1 (213) 443-3159

Valérie Munoz-Pons

Email: valeriemunozpons@quinnemanuel.com
Phone: +33 1 7344 6013

Marjun Parcasio

Email: marjunparcasio@quinnemanuel.com
Phone: +44 20 7653-2011

Michael Greenop
Email: michaelgreeno uinnemanuel.com

Phone: +44 20 7653-2071

Rosa Polaschek

Email: rosapolaschek@quinnemanuel.com
Phone: +44 20 7653-2018

To view more memoranda, please visit www.quinnemanuel.com/the-firm/publications/
To update information or unsubsctibe, please email updates(@quinnemanuel.com
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